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DETAILED ACTION 

1 . Applicant's Request for Continued Examination (RCE) filed April 1 9, 2004 
has been acknowledged. Currently, claims 1-7 are pending and under 
consideration. Independent claims 1 and 4 have been amended. 

Claim Rejections - 35 USC § 102 

2. The following is a quotation of the appropriate paragraphs of 35 
U.S.C. 102 that form the basis for the rejections under this section made in this 
Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in a patent granted on an application for patent by another 
filed in the United States before the invention thereof by the applicant for patent, or on an 
international application by another who has fulfilled the requirennents of paragraphs (1), (2), 
and (4) of section 371(c) of this title before the invention thereof by the applicant for patent. 

The changes made to 35 U.S.C. 102(e) by the American Inventors 
Protection Act of 1999 (AlPA) do not apply to the examination of this application 
as the application being examined was not (1) filed on or after November 29, 
2000, or (2) voluntarily published under 35 U.S.C. 122(b). Therefore, this 
application is examined under 35 U.S.C. 102(e) prior to the amendment by the 
AlPA (pre-AlPA 35 U.S.C. 102(e)). 

3. Claims 1-7 are rejected under 35 U.S.C. 102(e) as being anticipated by 
Nelson et al (USP#6,024,919). 

Nelson et al anticipates the instant claims by teaching a method and 
apparatus for controlling the absorption of a liquid sample. Nelson et al provides 
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a method and apparatus of manufacture for receiving a liquid sample, such as 
blood and other body fluids (column 2, lines 47-50) where a first portion of the 
polymer layer overlies a solid surface and a second portion of the polymer layer 
overlies a window (see abstract). Sonic treatment of the polymer layer will 
selectively reduce the void volume of a sintered polymer layer such as a porous 
high-density polyethylene (see abstract). The apparatus contains a reaction 
layer comprising reagents that can react with specific analytes in a liquid sample 
(column 2, lines 61-62). The apparatus has an air gap (column 6, lines 45-49) 
comprising a space or hole between two separate solids (see Figure 2, 4b) and a 
reflectance monitor (translucent window) for view color reactions and changes in 
the reaction layer (column 9, lines 58-65). The apparatus also comprise of at 
least one sidewall and wherein the layers, walls and window define an air gap 
(see abstract and Figure 2). Nelson et al teaches an absorbent polymer of 
BIODYNE A 0.65 fim (col. 12, lines 12-13) that is permeable to gases and liquid 
(col, 3, lines 36-40). With respect to the limitation "such that the air pressure of 
the air gap is increased, thereby controlling liquid sample absorption by the 
absorbent layer" it is the Examiner's position that since the Nelson et al reference 
teaches the same type of absorbent layers taught in applicant's specification 
(BIODYNE), it is inherent that the air gap will increase when liquid is applied. 

Response to Arguments 

2. Applicant's arguments filed April 19, 2004 have been fully considered but 
they are not persuasive: 
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3. Applicant argue that Nelson describes a reflectance monitor 5 that is 
positioned under a window 4b, is spaced apart from 4b and does not serve to 
define window 4b as a chamber. 

This argument is not found persuasive because the translucent window is 
positioned under the air gap, is defined as a chamber, to detect color reactions 
(column 9, lines 58-65). 

4. Applicant asserts that the previous Office Action describes how the 
"window" can comprise a space between two solids and there is no teaching or 
description of this teaching. 

This argument is not found persuasive because this teaching can be found 
in column 6, lines 45-49, where it recites: "the window can be a hole, a recess, a 
discontinuity or a space (air gap) between two separate solids". 

Conclusion 

4. As for reasons aforementioned above, no claims are allowed. 

Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to Deborah A Davis whose telephone number is 
(571 ) 272-0818. The examiner can normally be reached on 8-5 Monday thru 
Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Long Le can be reached on (571) 272-0823. The fax 
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phone number for the organization where this application or proceeding is 
assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from 
the Patent Application Information Retrieval (PAIR) system. Status information 
for published applications may be obtained from either Private PAIR or Public 
PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll- 
free). / // /7 




Beborah A. Davis 
Remsen BIdg. 3D58 
May 13, 2004 
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